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Federal Procurement Policy Act (see
subpart 5.2).

(9) 41 U.S.C. 418a, Rights in Technical
Data (see subpart 27.4).

(10) 41 U.S.C. 701, et seq., Drug-Free
Workplace Act of 1988 (see subpart
23.5).

(11) 46 U.S.C. Appx 1241(b), Transpor-
tation in American Vessels of Govern-
ment Personnel and Certain Cargo (see
Subpart 47.5) (except for the types of
subcontracts listed at 47.504(d)).

(12) 49 U.S.C. 40118, Fly American
provisions (see subpart 47.4).

(13) Section 806(a)(3) of Pub. L. 102—
190, as amended by Sections 2091 and
8105 of Pub. L. 103-355, Payment Pro-
tections for Subcontractors and Sup-
pliers (see 28.106-6).

(b) The requirements for a certificate
and clause under the Contract Work
Hours and Safety Standards Act, 40
U.S.C. 3701, et seq., (see Subpart 22.3)
are not applicable to subcontracts at
any tier for the acquisition of commer-
cial items or commercial components.

(c) The applicability of the following
laws have been modified in regards to
subcontracts at any tier for the acqui-
sition of commercial items or commer-
cial components:

(1) 41 U.S.C. 2532 and 10 U.S.C. 2402,
Prohibition on Limiting Subcontractor
Direct Sales to the United States (see
subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a,
Truth in Negotiations Act (see subpart
15.4).

(3) 41 U.S.C. 422, Cost Accounting
Standards (48 CFR chapter 99) (see
12.214).

[60 FR 48241, Sept. 18, 1996 as amended at 61
FR 67418, Dec. 20, 1996; 62 FR 232, 236, Jan. 2,
1997; 62 FR 51270, Sept. 30, 1997; 64 FR 72416,
72418, Dec. 27, 1999; 65 FR 46069, July 26, 2000;
68 FR 13203, Mar. 18, 2003; 70 FR 57454, Sept.
30, 2005; 72 FR 46330, Aug. 17, 2007; 73 FR 54008,
Sept. 17, 2008; 74 FR 14648, Mar. 31, 2009; 75 FR
53142, Aug. 30, 2010]

12.505 Applicability of certain laws to
contracts for the acquisition of
COTS items.

COTS items are a subset of commer-
cial items. Therefore, any laws listed
in sections 12.503 and 12.504 are also in-
applicable or modified in their applica-
bility to contracts or subcontracts for
the acquisition of COTS items. In addi-
tion, the following laws are not appli-

12.602

cable to contracts for the acquisition
of COTS items:

(a)(1) 41 U.S.C. 10a, portion of first
sentence that reads ‘‘substantially all
from articles, materials, or supplies
mined, produced, or manufactured, as
the case may be, in the United States,”
Buy American Act—Supplies, compo-
nent test (see 52.225-1 and 52.225-3).

(2) 41 U.S.C. 10b, portion of first sen-
tence that reads ‘‘substantially all
from articles, materials, or supplies
mined, produced, or manufactured, as
the case may be, in the United States,”
Buy American Act—Construction Ma-
terials, component test (see 52.225-9
and 52.225-11).

(b) 42 U.S.C. 6962(c)(3)(A), Certifi-
cation and Estimate of Percentage of
Recovered Material.

[74 2721, Jan. 15, 2009]

Subpart 12.6—Streamlined Proce-
dures for Evaluation and So-
licitation for Commercial
ltems

12.601 General.

This subpart provides optional proce-
dures for—

(a) Streamlined evaluation of offers
for commercial items; and

(b) Streamlined solicitation of offers
for commercial items for use where ap-
propriate.

These procedures are intended to
simplify the process of preparing and
issuing solicitations, and evaluating of-
fers for commercial items consistent
with customary commercial practices.

12.602 Streamlined evaluation of of-
fers.

(a) When evaluation factors are used,
the contracting officer may insert a
provision substantially the same as the
provision at 52.212-2, Evaluation—Com-
mercial Items, in solicitations for com-
mercial items or comply with the pro-
cedures in 13.106 if the acquisition is
being made using simplified acquisi-
tion procedures. When the provision at
52.212-2 is used, paragraph (a) of the
provision shall be tailored to the spe-
cific acquisition to describe the evalua-
tion factors and relative importance of
those factors. However, when using the
simplified acquisition procedures in
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12.603

part 13, contracting officers are not re-
quired to describe the relative impor-
tance of evaluation factors.

(b) Offers shall be evaluated in ac-
cordance with the criteria contained in
the solicitation. For many commercial
items, the criteria need not be more de-
tailed than technical (capability of the
item offered to meet the agency need),
price and past performance. Technical
capability may be evaluated by how
well the proposed products meet the
Government requirement instead of
predetermined subfactors. Solicita-
tions for commercial items do not have
to contain subfactors for technical ca-
pability when the solicitation ade-
quately describes the item’s intended
use. A technical evaluation would nor-
mally include examination of such
things as product literature, product
samples (if requested), technical fea-
tures and warranty provisions. Past
performance shall be evaluated in ac-
cordance with the procedures in sec-
tion 13.106 or subpart 15.3, as applica-
ble. The contracting officer shall en-
sure the instructions provided in the
provision at 52.212-1, Instructions to
Offerors—Commercial Items, and the
evaluation criteria provided in the pro-
vision at 52.212-2, Evaluation—Com-
mercial Items, are in agreement.

(c) Select the offer that is most ad-
vantageous to the Government based
on the factors contained in the solici-
tation. Fully document the rationale
for selection of the successful offeror
including discussion of any tradeoffs
considered.

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996; 62 FR 264, Jan. 2, 1997;
62 FR 51270, Sept. 30, 1997; 62 FR 64917, Dec.
9, 1997]

12.603 Streamlined
commercial items.

solicitation for

(a) When a written solicitation will
be issued, the contracting officer may
use the following procedure to reduce
the time required to solicit and award
contracts for the acquisition of com-
mercial items. This procedure com-
bines the synopsis required by 5.203 and
the issuance of the solicitation into a
single document.

(b) When using the combined syn-
opsis/solicitation procedure, the SF

48 CFR Ch. 1 (10-1-12 Edition)

1449 is not used for issuing the solicita-
tion.

(c) To use these procedures, the con-
tracting officer shall—

(1) Prepare the synopsis as described
at 5.207.

(2) In the Description, include the fol-
lowing additional information:

(i) The following statement:

This is a combined synopsis/solicitation for
commercial items prepared in accordance
with the format in FAR Subpart 12.6, as sup-
plemented with additional information in-
cluded in this notice. This announcement
constitutes the only solicitation; proposals
are being requested and a written solicita-
tion will not be issued.

(ii) The solicitation number and a
statement that the solicitation is
issued as an invitation to bid (IFB), re-
quest for quotation (RFQ) or request
for proposal (RFP).

(iii) A statement that the solicita-
tion document and incorporated provi-
sions and clauses are those in effect
through Federal Acquisition Circular

(iv) A notice regarding any set-aside
and the associated NAICS code and
small business size standard.

(v) A list of contract line item num-
ber(s) and items, quantities and units
of measure, (including option(s), if ap-
plicable).

(vi) Description of requirements for
the items to be acquired.

(vii) Date(s) and place(s) of delivery
and acceptance and FOB point.

(viii) A statement that the provision
at 52.212-1, Instructions to Offerors—
Commercial, applies to this acquisition
and a statement regarding any addenda
to the provision.

(ix) A statement regarding the appli-
cability of the provision at 52.212-2,
Evaluation—Commercial Items, if
used, and the specific evaluation cri-
teria to be included in paragraph (a) of
that provision. If this provision is not
used, describe the evaluation proce-
dures to be used.

(x) A statement advising offerors to
include a completed copy of the provi-
sion at 52.212-3, Offeror Representa-
tions and Certifications—Commercial
Items, with its offer.

(xi) A statement that the clause at
52.212-4, Contract Terms and Condi-
tions—Commercial Items, applies to
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